UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO. 21-60717-CIV-COHN/STRAUSS
BURBERRY LIMITED, A UNITED
KINGDOM COMPANY, and BURBERRY
LIMITED, A NEW YORK CORPORATION,
Plaintiffs,
vs.
THE INDIVIDUALS, PARTNERSHIPS
AND UNINCORPORATED
ASSOCIATIONS IDENTIFIED ON
SCHEDULE “A,”
Defendants.

/

SEALED ORDER GRANTING EX PARTE APPLICATION FOR
ENTRY OF TEMPORARY RESTRAINING ORDER AND SETTING
HEARING ON MOTION FOR PRELIMINARY INJUNCTION
THIS CAUSE is before the Court upon Plaintiffs’ Ex Parte Application for Entry of
Temporary Restraining Order, Preliminary Injunction, and Order Restraining Transfer of
Assets [DE 6] (“Application for Temporary Restraining Order”). The Court has considered
the Application for Temporary Restraining Order and is otherwise fully advised in the
premises. For the reasons discussed herein, the Court will grant the Application for
Temporary Restraining Order and adopt Plaintiffs’ Proposed Temporary Restraining
Order.
Plaintiffs, Burberry Limited, a United Kingdom company (“Burberry (UK)”), and
Burberry Limited, a New York corporation (“Burberry (US)”) (collectively “Plaintiffs” or
“Burberry”), move, ex parte, pursuant to 15 U.S.C. § 1116, Fed. R. Civ. P. 65, and 28
U.S.C § 1651(a) and 17 U.S.C. § 101 et seq., for entry of a temporary restraining order

and an order restraining the financial accounts used by Defendants,1 and upon expiration
of that order, a preliminary injunction against Defendants, for alleged violations of the
Lanham Act, 15 U.S.C. §§ 1114 and 1125(a) (d) and the Copyright Act 17 U.S.C. § 502(a).
I.

Factual Background
The Court bases this Order on the following facts from Plaintiffs’ Complaint,

Application for Temporary Restraining Order, and supporting evidentiary submissions:
1.

Plaintiff, Burberry Limited, a United Kingdom company, is the registered

owner of the following trademarks, which are valid and registered on the Principal
Register of the United States Patent and Trademark Office (the “Burberry Marks”):

Trademark

BURBERRY

Registration Registration
Number
Date

0,260,843

1

August 27,
1929

Class / Goods
IC 010 025 026: clothingnamely, coats and topcoats
for men, women, and
children; jackets for men,
women, and children;
breeches for boys; suits for
men and boys; waistcoats
for men, women, and
children; overalls for women
and children; skirts for outer
wear for women and
children; capes for men,
women, and children; hats
and caps for men, women,
and children; bonnets * for
children; * hoods and toques
for men, women, and
children; neckties for men,
women, and children;
stockings and socks for
men, women, and children;
braces and suspenders for

Defendants are the Individuals, Partnerships, and Unincorporated Associations
identified on Schedule “A” attached to the Application. All references to Schedule “A” in
this Order shall refer to docket entry 6, pages 22-48
2

Trademark

Registration Registration
Number
Date

0,510,077

3

May 24,
1949

Class / Goods
men and children; belts for
outer wear for men, women,
and children; boots of rubber
and fabric or combinations
of these materials for men,
women and children; shoes
and slippers of leather,
rubber, and fabric or
combinations of these
materials for men, women,
and children; gloves for
men, women, and children,
of leather and fabric.
IC 010 025 026: clothingnamely, coats and topcoats
for men, women, and
children; jackets for men,
women, and children;
breeches for boys; suits for
men and boys; waistcoats
for men, women, and
children; skirts for outer
wear for women and
children; capes for men,
women, and children; hats
and caps for men, women,
and children; bonnets for
children; * hoods, and
toques for men, women, and
children; neckties for men,
women and children;
stockings and socks for
men, women, and children;
braces and suspenders for
men and children; belts for
outer wear for men, women,
and children; boots for men,
women, and children, of
leather and rubber or
combinations of these
materials; shoes and
slippers for men, women,
and children; of leather,
rubber, and fabric or
combinations of these
materials; gloves for men,
women, and children of
leather and fabric.

Trademark

Registration Registration
Number
Date

January 7,
1969

IC 010 025 026: coats,
topcoats, jackets, suits,
trousers, slacks, shorts,
overalls, skirts, capes, hats,
caps, bonnets, hoods,
berets, neckties, stockings,
socks, belts, boots, shoes,
slippers, sandals, gloves,
shirts, collars, pajamas,
dressing gowns, cardigans,
sweaters, pullovers,
scarves, blouses, beach
robes, dresses, skiwear, and
handkerchiefs.

April 15,
1980

IC 018: handbags, travelling
bags, leather travelling
cases, attache cases,
leather briefcases, purses,
pocket wallets, umbrellas.

1,241,222

June 7, 1983

IC 025: Coats, Top Coats,
Jackets, Trousers, Slacks,
Waistcoats, Skirts, Capes,
Hats, Bonnets, Berets,
Shirts, Scarves, Shawls and
Blouses.

1,607,316

July 24,
1990

IC 009: spectacles,
sunglasses; fitted cases,
frames and lenses, all for
sunglasses, for spectacles.

1,622,186

November
13, 1990

1,747,765

January 19,
1993

IC 014: wrist watches and
straps and bracelets
therefor, and cuff links.

1,855,154

September
20, 1994

IC 014: watches, and parts
therefor; straps, bracelets for
wrist watches; cuff links.

July 4, 1995

IC 014: watches and parts
therefor; straps, bracelets for
wrist watches; jewelery,
costume jewelery; tie pins

0,863,179

BURBERRY

BURBERRY

BURBERRY

Class / Goods

1,133,122

1,903,508
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IC 009: sunglasses,
spectacles; frames and
lenses.

Trademark

Registration Registration
Number
Date

Class / Goods
and cuffs links.

2,022,789

December
17, 1996

IC 018: suitcases, traveling
bags, holdalls, suit and
garment carriers for travel,
attache cases, document
cases, briefcases, purses,
drawstring pouches, wallets,
billfolds, passport holders,
key cases, handbags,
shoulder bags, credit card
cases, business card cases,
toilet bags sold empty, toilet
cases sold empty, shaving
bags sold empty, tie cases
for travel, umbrellas and
parasols.
IC 024: traveling comforter,
namely, fabric blanket-like
articles for keeping warm,
e.g., when traveling in cold
climates, or for use as a
stadium blanket.

2,512,119

5

November
27, 2001

IC 025: clothing for men and
women, namely, scarves,
pullovers, cardigans,
sweaters, overcoats,
raincoats, shirts, belts;
slippers for men.
IC 018: Articles of luggage,
namely, suitcases, athletic
and sport bags, beach bags,
carry-on bags, clutch bags,
overnight bags, shoulder
bags, tote bags, carryall
bags, traveling bags, hand
bags, leather bags for
computers and cameras;
wallets and purses; toiletry
bags sold empty and
cosmetic bags sold empty;
brief cases, satchels and
portfolios; cases for personal
organizers and for mobile
telephones; umbrellas,
leather key fobs, leather key

Trademark

Registration Registration
Number
Date

2,728,709

December
21, 2001

2,732,617

July 1, 2003
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Class / Goods
holders, and dog coats.
IC 024: Fabrics for use in
the manufacture of clothing,
underclothes, swimwear,
headwear, footwear,
hosiery, socks; and belts;
fabrics for use in the
manufacture of cosmetics
cases and bags, toiletry
cases and bags, and
shaving cases and bags;
fabrics for use in the
manufacture of purses,
pouches, bags, luggage,
carriers, travel bags, and
suit and garment bags;
fabrics for use in the
manufacture of cases and
holders for money,
documents, keys, glasses,
and ties; fabrics for use in
the manufacture of
umbrellas and parasols and
cases thereof; fabrics for
use in the manufacture of
straps and bracelets for
watches, and straps for
shoes and bags; fabrics for
use in the manufacture of
lining for all the foregoing
goods; comforters and
blankets
IC 018: Articles of luggage,
namely, suitcases, athletic
and sport bags, beach bags,
carry-on bags, clutch bags;
duffel and gym bags;
overnight bags; school book
bags, shoulder bags, tote
bags, garment bags for
travel, carryall bags,
traveling bags, hand bags,
leather bags for computers
and cameras; wallets and
purses; toiletry bags sold
empty and cosmetics bags
sold empty; brief cases,
satchels and portfolios;
parasols, umbrellas, walking
sticks; leather key fobs,
leather key holders.

Trademark

BURBERRY

Registration Registration
Number
Date

2,845,852

May 25,
2004

2,875,336

August 17,
2004

Class / Goods

IC 025: Articles of
outerclothing, namely, coats,
overcoats, trench coats,
casual coats, raincoats,
jackets and blousons,
poloshirts, blouses, dresses,
pyjamas, knitwear namely,
jumpers, sweaters, gilets,
knitted shirts, knitted skirts
and knitted scarves; and
shorts, trousers, suits, skirts,
underclothes, hosiery,
headwear, footwear, sports
clothing namely, sports
trousers, sports shorts,
sports shirts, sports jackets,
sports footwear; tracksuits,
garments that can be
attached to or detached from
coats, raincoats, trench
coats, or casual coats for
additional warmth; ties,
belts, wraps, serapes,
scarves, shawls and stoles,
gloves.
IC 009: sunglasses,
spectacles, optical glasses;
fitted frames and lenses for
the aforesaid goods; cases
and holders for the aforesaid
goods; carrying cases and
holders for portable
computers and mobile
telephones.
IC 009: sunglasses,
combined sunglasses
spectacles, optical glasses,
fitted frames and lenses for
the aforesaid goods; cases
and holders for the aforesaid
goods; parts and fittings for
all the aforesaid goods;
cases and holders for
portable computers and
mobile telephones.
IC 014: watches, clocks and
parts and fittings for all the
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Trademark

Registration Registration
Number
Date

2,952,399

BURBERRY LONDON

May 17,
2005

3,202,484

January 23,
2007

3,529,814

November
11, 2008

8

Class / Goods
aforesaid goods, wrist
watches and straps and
bracelets therefor and
pocket watches, jewelry,
imitation jewellery, tie-pins
and cuff links; and jewelry
boxeshat and shoe
ornaments all made of
precious metal or coated
therewith.
IC 009: sunglasses,
combined sunglasses;
spectacles, optical glasses,
fitted frames and lenses for
the aforesaid goods; cases
and holders for the aforesaid
goods; parts and fittings for
all the aforesaid goods;
computer carrying cases
and specialty holsters and
cases for carrying mobile
telephones.
IC 014: watches and parts
and fittings for all the
aforesaid goods, wrist
watches and straps and
bracelets therefor and
jewelry, imitation jewelry, tiepins and cuff links; and
jewelry boxes, all made of
precious metal or coated
therewith.
IC 025: Articles of outer
clothing, namely, coats,
trench coats, casual coats,
jackets; shirts, dresses; ties.
IC 024: blankets, throws,
handkerchiefs, textile used
as linings for clothing and
accessories, fabrics for use
in the manufacture of
clothing, footwear,
headwear, hosiery, belts,
bags, cases, holders and
key rings, umbrellas,
watches, jewelry, towels,
blankets, throws.

Trademark

BURBERRY

Registration Registration
Number
Date

3,766,097

March 30,
2010

3,879,249

November
23, 2010
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Class / Goods
IC 025: Coats, detachable
coat linings, rainwear,
ponchos, jackets, gilets,
jerseys, jumpers, sweaters,
blouses, shirts, polo shirts, tshirts, vests, dresses, skirts,
trousers, jeans, shorts, ski
wear, sports shirts, sports
trousers, sweat shirts,
waterproof clothing, namely,
coats, jackets, and bikinis,
sarongs, swimwear,
bathrobes, boxer shorts,
loungewear, nightwear,
undergarments, ties,
cravats, footwear, shoes,
boots, athletic footwear,
slippers, ballet slippers,
socks, leggings, caps, hats,
head scarves, belts, gloves,
mufflers, scarves, shawls,
stoles, pashminas, children's
and infant's clothing,
namely, coats, jackets,
ponchos, jerseys, sweaters,
blouses, shirts, t-shirts,
singlets, vests, tank tops,
waistcoats, suits, dresses,
skirts, trousers, jeans,
shorts, children's headwear,
children's swimwear,
children's nightwear,
children's under garments,
and one-piece clothing,
headwear, footwear; cloth
bibs.
IC 024: Textiles and textile
goods, namely, household
linen, bed linen, bath linen,
blankets, blanket throws,
children's blankets, beach
towels, handkerchiefs,
unfitted fabric furniture
covers, fabrics for textile use
and textile used as lining for
clothing, cushion covers.
IC 025: Articles of outer
clothing, namely, coats,
jackets, rainwear, ponchos,
gilets, detachable coat
linings, raincoats; blousons;

Trademark

BURBERRY

Registration Registration
Number
Date

3,898,440

January 4,
2011

4,036,908

October 11,
2011

4,123,508

April 10,
2012
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Class / Goods
casual coats; polo shirts;
blouses; dresses; pyjamas;
knitwear, namely, jerseys,
jumpers, cardigans,
sweaters, knitted leggings;
shorts; trousers; suits; skirts;
jackets; articles of
underclothing, namely,
boxer shorts, lingerie,
loungewear, nightwear,
underwear, undergarments;
hosiery; headwear;
footwear; sports clothing,
namely, sweat pants, sweat
shirts; swimwear; sports
footwear; tracksuits; readymade linings, namely,
finished textile linings for
garments; ties; clothing
belts; wraps; scarves;
shawls and stoles; gloves.
IC 024: articles made from
material and textile, namely,
bed blankets, blanket
throws, children's blankets,
lap blankets, towels,
handkerchiefs, cushion
covers.
IC 009: accessories for
covers, and accessory
charms for mobile electronic
devices; cases and holders
for telephones, mobile
telephones and mobile
electronic devices, namely,
smart phones, personal
entertainment devices, tablet
computers.
IC 009: phone jewelry and
accessory charms for mobile
electronic devices; cases
and holders for telephones,
mobile telephones and
mobile electronic devices,
namely, for PDAs (personal
digital assistants), smart
phones, personal
entertainment devices in the
nature of electronic book
readers, tablet computers,
netbooks, electronic

Trademark

BURBERRY

Registration Registration
Number
Date

4,441,542

November
26, 2013

4,702,550

March 17,
2015
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Class / Goods
notebooks, handheld
computers and portable
digital audio and/or video
players.
IC 009: Sunglasses, camera
cases, spectacles, optical
glasses, mobile phone
accessories, namely, mobile
phone covers charms and
lanyards for mobile phones;
fitted frames and lenses for
the aforesaid goods; cases
and holders for the aforesaid
goods; parts and fittings for
all the aforesaid goods;
cases and holders for
portable electronic devices,
namely, PDAs (personal
digital assistants), smart
phones, electronic book
readers, tablet computers,
netbooks, electronic
notebooks, handheld
computers and portable
digital audio and/or video
players, mobile telephones,
portable audio and video
systems and computers.
IC 018: All-purpose carrying
bags, trunks, valises,
suitcases, travelling bags,
garment bags for travel,
vanity cases sold empty,
rucksacks, satchels,
holdalls, handbags, shoulder
bags, attaché-cases,
briefcases, credit card
holders, briefcase-type
portfolios, athletic and sports
bags, beach bags, carry-on
bags, clutch bags, duffel and
gym bags, overnight bags,
school book bags, tote bags,
reusable shopping bags;
purses, leather pouches,
wallets; pochettes; luggage
label holders; cosmetic
cases and bags sold empty;
cosmetic cases for manicure
sets sold empty, jewelry rolls
for travel; umbrellas,

Trademark

Registration Registration
Number
Date

Class / Goods
parasols; walking sticks and
canes; clothing for pets;
horse blankets, collars and
leashes for animals.

BURBERRY

4,714,346

April 7, 2015

BURBERRY LONDON, ENGLAND

5,116,946

January 10,
2017

12

IC 026: Buttons, hooks and
eyes, snap fasteners, press
studs, zip fasteners,
haberdashery in the nature
of fabric appliques,
decorative ribbons, buckles
for clothing, belts and shoes;
ornamental novelty badges;
articles for hair, namely, hair
ties, hair bands, hair
ribbons, hair clips.
IC 009: cases and holders
for telephones, mobile
telephones and mobile
electronic devices, namely,
PDAs (personal digital
assistants), smart phones,
personal entertainment
devices, namely, e-readers,
personal navigation devices,
tablet computers, netbooks,
electronic notebooks,
handheld computers and
portable digital audio and/or
video players.
IC 009: Sunglasses,
spectacles, optical glasses,
fitted frames and lenses for
the aforesaid goods; cases
and holders for the aforesaid
goods; parts and fittings for
all the aforesaid goods,
namely, replacement parts
therefor; cases and holders
for portable computers and
mobile telephones; bags for
computers and cameras;
mobile phone accessories,
namely, mobile phone
covers and skins, charms
and lanyards, mobile phone
fascia.

Trademark

Registration Registration
Number
Date

Class / Goods
IC 014: Watches, clocks and
parts, fittings and cases for
all the aforesaid goods, wrist
watches and straps and
bracelets therefor and
pocket watches, jewellery,
imitation jewellery, tie-pins,
tie clips and cuff links;
articles made of precious
metals or coated therewith,
namely, jewellery boxes, hat
and shoe ornaments,
charms, badges, boxes and
cases for tissues, jewellery,
money, trinkets and
watches, coasters, key fobs,
key rings and key holders;
cufflink cases and jewellery
rolls.
IC 018: Articles of luggage,
namely, suitcases, trunks,
valises, wheeled bags; bags,
namely, holdalls, handbags,
shoulder bags, tote bags,
athletic and sport bags,
backpacks, beach bags,
bags for carrying babies'
accessories, carry-on bags,
clutch bags, duffel and gym
bags, overnight bags, school
book bags, garment bags for
travel, carryall bags,
traveling bags; wheeled
shopping bags and trolley
bags; wallets; purses; tie
cases; leather boxes;
toiletries and cosmetic bags
sold empty, cases for
manicure sets sold empty,
briefcases, satchels and
briefcase-type portfolios;
parasols, umbrellas, walking
sticks; slings and bags for
carrying infants; pet coats,
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Trademark

Registration Registration
Number
Date

Class / Goods
collars and leads; luggage
labels and tags.
IC 024: Blankets; throws;
travel rugs; bed linen; table
linen; towels; cushion
covers; handkerchiefs;
clothing labels of textile;
lining fabrics for textile use;
fabrics for use in the
manufacture of clothing;
fabrics for use in the
manufacture of bags,
purses, wallets, luggage,
toiletry and cosmetic cases,
umbrellas, bed and table
linen.
IC 025: Articles of
outerclothing, namely, coats,
overcoats, trench coats,
casual coats, raincoats,
jackets and blousons, shirts,
polo shirts, blouses,
dresses, pyjamas, intimate
apparel, namely, lingerie;
sleepwear and loungewear;
knitwear, namely, jumpers
and sweaters, gilets, knitted
shirts, knitted skirts and
knitted scarves; shorts,
trousers, suits, skirts,
underclothes, hosiery,
headwear, footwear, sports
clothing, namely, sports
trousers, sports shorts,
sports shirts, and sports
jackets; sports footwear;
tracksuits, ready-made
linings sold as component
parts of coats, raincoats,
trench coats and casual
coats; ties, belts and wraps
as clothing, serapes,
scarves, shawls and stoles,
gloves.

See DE 6-1 ¶ 5.
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2.

Additionally, Plaintiff Burberry Limited, a United Kingdom company, is the

owner of the copyrighted work entitled “TB Pattern” under United States Copyrighted
Work Registration Number VA 2-145-324 (the “Burberry Copyrighted Work”):

Images of Copyrighted Work “TB Pattern,” Registration
Number VA 2-145-324

See 6-1, ¶ 5. The Burberry Marks are used in connection with the manufacture and
distribution of high quality goods in the categories identified above. See id. at ¶¶ 4-6.
3.

Defendants, through the e-commerce stores and one commercial Internet

website operating under their seller identification names and domain name identified on
Schedule “A” (the “Seller IDs and Subject Domain Name”), have advertised, promoted,
offered for sale, or sold goods bearing what the Plaintiffs have determined to be
counterfeits, infringements, reproductions, and/or colorable imitations of the Burberry
Marks and/or Copyrighted Work. See DE 6-1 ¶¶ 10-14; DE 6-2 ¶ 2; DE 6-4 ¶ 4.
4.

Although Defendant may not copy and infringe each Burberry Mark or

Copyrighted Work for each category of goods protected, the Plaintiffs have submitted
sufficient evidence showing each Defendant has infringed, at least, one or more of the
Burberry Marks or the Copyrighted Works. 6-1 ¶¶ 10-14; DE 6-2 ¶ 2; DE 6-4 ¶ 4 & Ex. 1.
Defendants are not now, nor have they ever been, authorized or licensed to use,
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reproduce, or make counterfeits, reproductions, or colorable imitations of the Burberry
Marks. See DE 6-1. ¶¶ 10, 13-14.
5.

Plaintiffs’ counsel retained Invisible Inc, a licensed private investigation firm,

to investigate the promotion and sale of counterfeit versions of Plaintiffs’ branded
products by Defendants, and to obtain the available payment account data for receipt of
funds paid to Defendants for the sale of counterfeit versions of Plaintiffs’ branded
products. See DE 6-1 ¶ 10; DE 6-2 ¶ 2; DE 6-4 ¶ 3.
6.

Invisible Inc accessed the e-commerce stores and website operating under

Defendants’ Seller IDs and Subject Domain Name, placed orders from each Defendant
for the purchase of various products, all bearing and/or using, or suspected of bearing,2
infringements of, at least, one of the Burberry Marks and/or the Copyrighted Work at issue
in this action, and requested each product to be shipped to one of Invisible Inc’s
addresses in the Southern District of Florida. See DE 6-4. ¶ 4 & Ex. 1. Each order was
processed entirely online, and following the submission of its orders, Invisible Inc received
information for finalizing payment3 for the products ordered via Defendants’ respective

2

Several Defendants blurred out and/or concealed the images of the Burberry Marks
on the products offered for sale via their e-commerce stores. The products Invisible Inc
received from these Defendants bore the Burberry Marks in their entirety. See DE 6-4 ¶ 4
n.2.
3

Invisible Inc was instructed not to transmit the funds to finalize the sale for the
orders from most of the Defendants so as to avoid adding money to Defendants’ coffers.
See DE 6-4 ¶ 4, n.3.
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payment accounts and/or payee4 as identified on Schedule “A” hereto.5 See id. At the
conclusion of the process, the detailed web page captures and images of the various

4

Defendant Numbers 1-12 operate via the non-party Internet marketplace platform,
AliExpress.com, and have their payments processed on their behalf using Alipay and
PayPal, Inc. (“PayPal”), identifying the payee Alipay Singapore E-commerce, which is the
aggregate PayPal account for purchases made via PayPal on AliExpress.com. See DE
6-4 ¶ 4, n.4; DE 6-2 ¶ 8.
Defendant Numbers 13-15 operate via the non-party Internet marketplace platform
Amazon.com. Amazon.com is an e-commerce marketplace that allows Defendants to
conduct their commercial transactions privately via Amazon’s payment processing and
retention service, Amazon Payments, Inc. As such, Defendant Numbers 13-15’s payment
information is not publicly disclosed. See DE 6-4 ¶ 4, n.5; DE 6-2 ¶ 9.
Defendant Number 16 operates via a website and provided instructions to Invisible
Inc via e-mail to finalize payment for the item Invisible Inc selected via the Western Union
Company (“Western Union”). See DE 6-4 ¶ 4, n.1.
Defendant Numbers 17-47 operate via the non-party Internet marketplace
platforms eBay.com and Etsy.com. These Defendants use money transfer and retention
services with PayPal, Inc. See DE 6-4 ¶ 4, n.8. However, Defendant Number 43 has its
payments processed on its behalf using an aggregate escrow account. See DE 6-4 ¶ 4,
n.8. Specifically, the transaction conducted by Defendant Number 43 via Etsy.com
identifies the payee as paypal-transactions@etsy.com.
Defendant Numbers 48-49 operate via the non-party e-commerce marketplace
platform, Wanelo.co, which utilizes Stripe, Inc., a third-party payment service to
customers using Wanelo.co. See DE 6-4 ¶ 4, n.6.
Defendant Numbers 50-105 operate via the non-party e-commerce marketplace
platform, Wish.com (“Wish”), which is operated by ContextLogic Inc. (“ContextLogic”).
Kathleen Burns, president of Invisible Inc, has personal knowledge from past
investigations that “WISH” is the named PayPal recipient for individual transactions
conducted with Defendants operating via Wish.com. As such, the payee for orders placed
from sellers operating on Wish.com identifies “PayPal * Wish.” See DE 6-4 ¶ 4, n.8.
Defendants Numbers 106-316 use the non-party e-commerce marketplace
platform, DHgate.com. Invisible Inc placed orders via DHpay.com which is a third-party
payment service provided to customers using DHgate.com. Kathleen Burns, president of
Invisible Inc, has personal knowledge from past investigations that “DHGATE” appears
as the payee on credit card statements for individual transactions conducted with
Defendants operating via DHgate.com. See DE 6-4 ¶ 4, n.7.
5

Defendant Number 16 provided additional contact e-mail address in connection with
their Subject Domain Name; accordingly, the additional contact e-mail address is included
in Schedule “A” hereto. See DE 6-4 ¶ 4, n.9.
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branded products ordered via Defendants’ Seller IDs and Subject Domain Name were
sent to Plaintiffs’ representative, Jennifer Halter, for inspection. See DE 6-1 ¶ 4, 12; DE
6-2 ¶ 2.
7.

Plaintiffs’ representatives reviewed and visually inspected the detailed web

page captures and photographs reflecting the various products bearing the Burberry
Marks and Copyrighted Work purchased by Invisible Inc via Defendants’ Internet ecommerce stores and websites operating under the Seller IDs and Subject Domain
Names, and determined the products were non-genuine, unauthorized versions of
Plaintiffs’ products. See 6-1 ¶¶ 13-14.
II.

Legal Standard
To obtain a temporary restraining order, a party must demonstrate “(1) a

substantial likelihood of success on the merits; (2) that irreparable injury will be suffered
if the relief is not granted; (3) that the threatened injury outweighs the harm the relief
would inflict on the non-movant; and (4) that the entry of the relief would serve the public
interest.” Schiavo ex. rel Schindler v. Schiavo, 403 F.3d 1223, 1225–26 (11th Cir. 2005)
(per curiam); see also Levi Strauss & Co. v. Sunrise Int’l. Trading Inc., 51 F.3d 982, 985
(11th Cir. 1995) (applying this test to a preliminary injunction in a Lanham Act case).
Additionally, a court may only issue a temporary restraining order without notice to the
adverse party or its attorney if:
(A)

specific facts in an affidavit or a verified complaint clearly show that
immediate and irreparable injury, loss, or damage will result to the
movant before the adverse party can be heard in opposition; and

(B)

the movant’s attorney certifies in writing any efforts made to give
notice and the reasons why it should not be required.
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Fed. R. Civ. P. 65(b)(1). Ex parte temporary restraining orders “should be restricted to
serving their underlying purpose of preserving the status quo and preventing irreparable
harm just so long as is necessary to hold a hearing and no longer.” Granny Goose Foods,
Inc. v. Bhd. of Teamsters & Auto Truck Drivers Local No. 70 of Alameda Cnty, 415 U.S.
423, 439 (1974).
III. Analysis
The declarations Plaintiffs have submitted in support of their Application for
Temporary Restraining Order support the following conclusions of law:
A.

Plaintiffs have a very strong probability of proving at trial that consumers

are likely to be confused by Defendants’ advertisement, promotion, sale, offer for sale, or
distribution of goods bearing counterfeits, reproductions, or colorable imitations of the
Burberry Marks and Copyrighted Work, and that (2) the products Defendants are selling
and promoting for sale are copies of the Plaintiffs’ products that bear copies of the
Burberry Marks and Copyrighted Work.
B.

Because of the infringement of the Burberry Marks and Copyrighted Work,

the Plaintiffs are likely to suffer immediate and irreparable injury if a temporary restraining
order is not granted. The following specific facts, as set forth in Plaintiffs’ Complaint,
Application for Temporary Restraining Order, and accompanying declarations,
demonstrate that immediate and irreparable loss, damage, and injury will result to the
Plaintiffs and to consumers before Defendants can be heard in opposition unless the
Plaintiffs’ request for ex parte relief is granted:
1.

Defendants own or control Internet based e-commerce stores

and an Internet website operating under their Seller IDs and Subject Domain Name
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which advertise, promote, offer for sale, or sell goods bearing counterfeit and
infringing trademarks and unauthorized copies of the Plaintiffs’ copyrighted work
in violation of the Plaintiffs’ rights;
2.

There is good cause to believe that more counterfeit and

infringing products bearing the Plaintiffs’ trademarks and copyright will appear in
the marketplace; that consumers are likely to be misled, confused, or disappointed
by the quality of these products; and that the Plaintiffs may suffer loss of sales for
their genuine products; and
3.

There is good cause to believe that if Plaintiffs proceed on

notice to Defendants of this Application for Temporary Restraining Order,
Defendants can easily and quickly change the ownership or modify domain
registration and e-commerce store data and content, change payment accounts,
redirect consumer traffic to other seller identification names and domain names,
and transfer assets and ownership of the Seller IDs and Subject Domain Name,
thereby thwarting Plaintiffs’ ability to obtain meaningful relief.
C.

The balance of potential harm to Defendants in restraining their trade in

counterfeit and infringing branded goods if a temporary restraining order is issued is far
outweighed by the potential harm to the Plaintiffs, their reputation, and their goodwill as
a manufacturer and distributor of quality products if such relief is not issued.
D.

The public interest favors issuance of the temporary restraining order to

protect the Plaintiffs’ intellectual property interests and protect the public from being
defrauded by the palming off of counterfeit and infringing products as the Plaintiffs’
genuine goods.
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E.

Under 15 U.S.C. § 1117(a), Plaintiffs may be entitled to recover, as an

equitable remedy, the illegal profits gained through Defendants’ distribution and sales of
goods bearing counterfeits and infringements of the Burberry Marks and Copyrighted
Work. See Reebok Int’l, Ltd. v. Marnatech Enters., Inc., 970 F.2d 552, 559 (9th Cir. 1992)
(quoting Fuller Brush Prods. Co. v. Fuller Brush Co., 299 F.2d 772, 777 (7th Cir. 1962)).
Further, Section 502 of the Copyright Act provides specific authority to order injunctive
relief under. 17 U.S.C. § 502 (1976). Specifically, Section 502 empowers the Court to
“grant temporary and final injunctions on such terms as it may deem reasonable to
prevent or restrain infringement of a copyright.”
F.

Requesting equitable relief “invokes the district court’s inherent equitable

powers to order preliminary relief, including an asset freeze, in order to assure the
availability of permanent relief.” Levi Strauss & Co. v. Sunrise Int’l Trading Inc., 51 F.3d
982, 987 (11th Cir. 1995) (citing Federal Trade Commission v. United States Oil & Gas
Corp., 748 F.2d 1431, 1433-34 (11th Cir. 1984)).
G.

In light of the inherently deceptive nature of the counterfeiting business, and

the likelihood that Defendants have violated federal trademark laws, the Plaintiffs have
good reason to believe Defendants will hide or transfer their ill-gotten assets beyond the
jurisdiction of this Court unless those assets are restrained.
IV. Conclusion
For the foregoing reasons, it is ORDERED AND ADJUDGED that Plaintiffs’
Application for Temporary Restraining Order [DE 6], is hereby GRANTED as follows:
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(1)

Each Defendant, its officers, directors, employees, agents, subsidiaries,

distributors, and all persons in active concert or participation with any Defendant having
notice of this Order are hereby temporarily restrained:
a. From manufacturing, importing, advertising, promoting, offering to
sell, selling, distributing, or transferring any products bearing the
Burberry Marks or Copyrighted Work, or any confusingly similar
trademarks or copies of the Burberry Copyrighted Work, other than
those actually manufactured or distributed by Plaintiffs; and
b. From secreting, concealing, destroying, selling off, transferring, or
otherwise disposing of: (i) any products, not manufactured or
distributed by Plaintiffs, bearing and/or using the Burberry Marks or
Copyrighted Work, or any confusingly similar trademarks or copies
of the Burberry Copyrighted Work; (ii) any evidence relating to the
manufacture, importation, sale, offer for sale, distribution, or transfer
of any products bearing and/or using the Burberry Marks or
Copyrighted Work, or any confusingly similar trademarks or copies
of the Burberry Copyrighted Work; or (iii) any assets or other financial
accounts subject to this Order, including inventory assets, in the
actual or constructive possession of, or owned, controlled, or held
by, or subject to access by, any Defendant, including, but not limited
to, any assets held by or on behalf of any Defendant.
(2)

Each Defendant, its officers, directors, employees, agents, subsidiaries,

distributors, and all persons in active concert or participation with any Defendant having
notice of this shall immediately discontinue the use of the Burberry Marks, Copyrighted
Work, or any confusingly similar trademarks or copies of the Burberry Copyrighted Work,
on or in connection with all Internet websites and Internet based e-commerce stores
owned and operated, or controlled by them, including the Internet based e-commerce
stores and Internet website operating under the Seller IDs and Subject Domain Name;
(3)

Each Defendant, its officers, directors, employees, agents, subsidiaries,

distributors, and all persons in active concert or participation with any Defendant having
notice of this Order shall immediately discontinue the use of the Burberry Marks,
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Copyrighted Work, or any confusingly similar trademarks or copies of the Burberry
Copyrighted Work, within metatags or other markers within website source code, from
use on any webpage (including as the title of any web page), from any advertising links
to other websites, from search engines’ databases or cache memory, and any other form
of use of such terms that are visible to a computer user or serves to direct computer
searches to Internet based e-commerce stores and Internet websites registered, owned,
or operated by any Defendant, including the Internet based e-commerce stores and
Internet website operating under the Seller IDs and Subject Domain Name;
(4)

Each Defendant shall not transfer ownership of the Internet based e-

commerce stores and Internet website operating under their Seller IDs and Subject
Domain Name during the pendency of this action, or until further Order of the Court;
(5)

Each Defendant shall preserve copies of all computer files relating to the

use of any of the Seller IDs and Subject Domain Name and shall take all steps necessary
to retrieve computer files relating to the use of the Seller IDs and Subject Domain Name
that may have been deleted before the entry of this Order;
(6)

Upon Plaintiffs’ request, the privacy protection service for any of the Subject

Domain Names for which the registrant uses such privacy protection service to conceal
the registrant’s identity and contact information is ordered to disclose to Plaintiffs the true
identities and contact information for those registrants;
(7)

The domain name registrar for the Subject Domain Name shall immediately

assist in changing the registrar of record for the Subject Domain Name to a holding
account with a registrar of Plaintiffs’ choosing (the “New Registrar”), excepting any
domain name which such registrar has been notified in writing by Plaintiffs has been or
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will be dismissed from this action, or as to which Plaintiffs have withdrawn their request
to immediately transfer the domain name. To the extent the registrar does not assist in
changing the registrar of record for the domain under its control within one business day
of receipt of this Order, the top-level domain (TLD) registries for the Subject Domain
Name or their administrators, including backend registry operators or administrators,
within five business days of receipt of this Order, shall change, or assist in changing, the
registrar of record for the Subject Domain Name to a holding account with the New
Registrar, excepting any domain name which such registry has been notified in writing by
Plaintiffs has been or will be dismissed from this action or as to which Plaintiffs have
withdrawn their request to immediately transfer the domain name. Upon the change of
the registrar of record for the Subject Domain Name, the New Registrar will maintain
access to the Subject Domain Name in trust for the Court during the pendency of this
action. Additionally, the New Registrar shall immediately institute a temporary 302 domain
name redirection which will automatically redirect any visitor to the Subject Domain Name
to

the

following

Uniform

Resource

Locator

(“URL”)

http://servingnotice.com/BuR7qx/index.html, whereon copies of the Complaint, this
Order, and all other documents on file in this action shall be displayed. Alternatively, the
New Registrar may update the Domain Name System (“DNS”) data it maintains for the
Subject Domain Name, which links the domain name to the IP address where its
associated

website

is

hosted,

to

NS1.MEDIATEMPLE.NET

and

NS2.MEDIATEMPLE.NET, which will cause the domain name to resolve to the website
where copies of the Complaint, this Order, and all other documents on file in this action
shall be displayed. After the New Registrar has effected this change, the Subject Domain
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Name shall be placed on lock status by the New Registrar, preventing the modification or
deletion of the domain by the New Registrar or Defendant Number 16;
(8)

Upon receipt of notice of this Order, Defendants and all financial institutions,

payment processors, banks, escrow services, money transmitters, or marketplace
platforms, including but not limited to Alibaba.com Hong Kong Limited, which operates
the AliExpress.com platform (“AliExpress”), Zhejiang Ant Small and Micro Financial
Services Group Co., Ltd. (“Ant Financial Services”), AliPay (China) Internet Technology
Co. Ltd. and Alipay.com Co., Ltd. (collectively, “Alipay”) Amazon Payments, Inc.
(“Amazon”), Wanelo.co (“Wanelo”), and Stripe, Inc. (“Stripe”), Etsy, Inc. (“Etsy”),
Dunhuang Group which operates the DHgate.com and DHPay.com platforms, Camel
FinTech Inc, PayPal, Inc. (“PayPal”), and ContextLogic, Inc., which operates the
Wish.com website (“ContextLogic”), and their related companies and affiliates, shall (i)
immediately identify all financial accounts and/or sub-accounts associated with the
Internet based e-commerce stores and Internet website operating under the Seller IDs
and Subject Domain Name, store numbers, merchant identification numbers, infringing
product numbers, and/or the e-mail addresses identified on Schedule “A” hereto, as well
as any other related accounts of the same customer(s); (ii) identify all other accounts
which transfer funds into the same financial institution account(s), and/or any of the other
financial accounts subject to this Order; and (iii) restrain the transfer of all funds, as
opposed to ongoing account activity, held or received for their benefit or to be transferred
into their respective financial accounts, and any other financial accounts tied thereto; and
(iv) immediately divert those restrained funds to a holding account for the trust of the
Court;
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(9)

Upon receipt of notice of this Order, Defendants and all financial institutions,

payment processors, bank, escrow services, money transmitters, or marketplace
platforms receiving notice of this Order, including but not limited to, AliExpress, Ant
Financial Services, Alipay, Amazon, PayPal, Etsy, Dunhuang Group which operates the
DHgate.com and DHPay.com platforms, Camel FinTech Inc, Wanelo, Stripe, and
ContextLogic, and their related companies and affiliates, shall further, within five business
days of receiving this Order, provide Plaintiffs’ counsel with all data that details (i) an
accounting of the total funds restrained and identifies the financial account(s) and subaccount(s) which the restrained funds are related to, and (ii) the account transactions
related to all funds transmitted into the financial account(s) and sub-account(s) which
have been restrained. Such restraining of the funds and the disclosure of the related
financial institution account information shall be made without notice to the account
owners or the financial institutions until after those accounts are restrained. No funds
restrained by this Order shall be transferred or surrendered by any financial institution,
payment processor, bank, escrow service, money transmitter, or marketplace website,
including but not limited to, AliExpress, Ant Financial Services, Alipay, Amazon, PayPal,
Etsy, Dunhuang Group which operates the DHgate.com and DHPay.com platforms,
Camel FinTech Inc, Wanelo, Stripe, and ContextLogic, and their related companies and
affiliates for any purpose (other than pursuant to a chargeback made pursuant to their
security interest in the funds) without the express authorization of this Court;
(10)

Any Defendant or financial institution account holder subject to this Order

may petition the Court to modify the asset restraint set out in this Order.
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(11)

This Order shall remain in effect until the date for the hearing on the Motion

for Preliminary Injunction, or until such later dates as set by the Court or stipulated to by
the parties;
(12)

This Order shall apply to the Seller IDs and Subject Domain Name,

associated e-commerce stores and website, and any other seller identification names,
domain names, e-commerce stores, websites, or financial accounts which are being used
by Defendants for the purpose of counterfeiting the Burberry Marks or Copyrighted Work
at issue in this action and/or unfairly competing with the Plaintiffs;
(13)

As a matter of law, this Order shall no longer apply to any Defendant or

associated e-commerce store or domain name dismissed from this action, or as to which
Plaintiffs have withdrawn their request for a temporary restraining order;
(14)

Pursuant to 15 U.S.C. § 1116(d)(5)(D) and Fed. R. Civ. P. 65(c), Plaintiffs

shall post a bond in the amount of $10,000.00, as payment of damages to which
Defendants may be entitled for a wrongful injunction or restraint, during the pendency of
this action or until further Order of the Court. In the Court’s discretion, the bond may be
subject to increase should an application be made in the interest of justice;
(15)

After Plaintiffs’ counsel has received confirmation from the financial

institutions regarding the funds restrained as directed herein, Plaintiffs shall serve a copy
of the Complaint, the Application, and this Order, on each Defendant by email as
described above, and by posting copies of the Complaint, Application, and this Order, as
well as all other documents filed in this action on the website located at
http://servingnotice.com/BuR7qx/index.html, and shall provide the website address to
Defendants via e-mail/online contact form, and such notice so given shall be deemed
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good and sufficient service thereof. Plaintiffs shall continue to provide notice of these
proceedings and copies of the documents on file in this matter to Defendants by regularly
updating the website located at http://servingnotice.com/BuR7qx/index.html, or by other
means reasonably calculated to give notice which is permitted by the Court;
(16)

Additionally, for the purpose of providing additional notice of this

proceeding, and all other pleadings, orders, and documents filed herein, the owners,
operators, and/or administrators of the Internet marketplace websites and/or financial
institutions, payment processors, banks, escrow services, money transmitters, and
marketplace platforms, including but not limited to AliExpress, Ant Financial Services,
Alipay, Amazon, PayPal, Etsy, Dunhuang Group which operates the DHgate.com and
DHPay.com platforms, Camel FinTech Inc, Wanelo, Stripe, ContextLogic, and their
related companies and affiliates shall, at Plaintiffs’ request, provide Plaintiffs’ counsel with
any e-mail address known to be associated with the Defendants’ respective Seller ID and
Subject Domain Name;
(17)

A telephonic hearing before this Court is SET for Thursday April 15, 2021,

at 10:00 a.m., in Courtroom 203E of the United States Courthouse, 299 East Broward
Boulevard, Fort Lauderdale, Florida. The parties may appear by telephone and are
instructed to call 888-684-8852 on the date and time set forth above. The access code is
2699885. At that hearing, Defendants or any other affected persons may challenge the
propriety of this Order and move to dissolve the same, and the Court will hear argument
on Plaintiffs’ Motion for Preliminary Injunction;
(18)

No later than April 12, 2021, Defendants or any other affected persons shall

file with the Court and serve on Plaintiffs’ counsel any Response to Plaintiffs’ Motion for

28

Preliminary Injunction. Plaintiffs shall file and serve any Reply no later than noon on April
14, 2021. These dates may be revised upon stipulation by all parties and approval of the
Court;
(19)

No later than noon on April 14, 2021, Plaintiffs, Defendants, or any other

affected persons shall file Witness Lists identifying any witnesses that the parties expect
to call at the preliminary-injunction hearing. At the option of the parties, direct testimony
may be submitted in the form of written affidavits; however, all affiants will be subject to
live cross examination at the hearing;
(20)

Also no later than noon on April 14, 2021, Plaintiffs, Defendants, and/or

any other affected persons shall file Exhibit Lists identifying any exhibits that the parties
intend to introduce at the preliminary-injunction hearing. All exhibits shall be pre-labeled
in accordance with the proposed Exhibit Lists. Exhibit labels must include the case
number; and
(21)

Defendants are hereby notified that if they do not timely respond to

Plaintiffs’ Motion for Preliminary Injunction and do not appear at the scheduled
hearing, the Court may enter a preliminary injunction against them by default.
DONE AND ORDERED in Chambers at Fort Lauderdale, Broward County, Florida,
on this 5th day of April 2021.

Copies provided to:
Counsel of record via e-mail
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